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116, aff’d, rev’d and rem’d in part, 2005-2 U.S.Tax Cas. (CCH) 
¶ 60,509 (11th Cir. 2005)(redemption price in 1981 buy-sell 
agreement (which had been modified later) did not control value 
of stock for federal estate tax purposes, did not apply during life 
and requirements of I.R.C. §2703(b)(3) not satisfied); Estate of 
Gannon v. Comm’r, 21 T.C. 1073 (1954). Compare Estate of 
Lenheim v. Comm’r, T.C. Memo. 1990-403 (restrictive stock 
transfer agreement ignored or waived on numerous occasions so 
accorded little weight).
 4  I.R.C. § 2703(a).
 5  I.R.C. § 2703(b). See Ltr. Rul. 200852029, Sept. 19, 2008 
(interest in real estate joint venture not subject to I.R.C. § 2703 
special valuation inasmuch as more than 50 percent was owned by 
persons who were not family members and interests were subject 
to restrictions in buy-sell agreements).
 6  136 Cong. Rec. 30,488, 30,540-541 (1990).
 7  T.C. Memo. 2006-76.
 8  T.C. Memo. 2011-133. 
continued to apply. A Tax Court case decided in 2006, Estate of 
Amlie v. Commissioner,7 involving the valuation of bank stock in 
an Iowa bank, held that the pre-death valuation agreement was 
upheld; the exceptions in I.R.C. § 2703(b) were satisfied so I.R.C. 
§ 2703(a) did not provide a basis for disregarding the pre-death 
agreement. A 2011 Tax Court case, Hendrix v. Commissioner,8 
allowed the stock in a closely-held S corporation to be valued 
using a formula clause, at least for purposes of charitable gifts 
and gifts to family members. Those two cases, although only Tax 
Court decisions, have provided a platform for a carefully worded 
agreement to set the price for corporate securities. For farm and 
ranch operations, those two cases are helpful authority behind 
establishing values of corporate stock at death.
END NOTES
 1  The Omnibus Budget Reconciliation Act of 1990, Pub. L. No. 
101-508, § 11602(a), 104 Stat. 1388-353 (1990).
 2  See, e.g., Estate of Littick v. Comm’r, 31 T.C. 181 (1958), 
acq. 1959-2 C.B. 5.
 3  See, e.g., Estate of Blount v. Comm’r, T.C. Memo. 2004-
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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr
ADVERSE POSSESSION
  RIGHT-OF-WAY.  The disputed strip of land was part 
of a right-of-way for a public road which ran between the 
neighboring properties of the parties. Both properties were 
originally part of a single farm. The defendant purchased a one 
acre residential parcel from the original owners, and a survey 
performed as part of that purchase established the eastern 
boundary of the parcel at the western edge of the right-of-way. 
The disputed strip was located between the western edge of the 
right-of-way and the center of the right-of-way. The defendant 
claimed ownership of the strip, arguing that, if the right-of-way 
was abandoned, it would be divided at the center of the right-of-
way with half reverting to the adjoining landowners. The court 
rejected this argument because the deed for the one acre parcel 
clearly established the boundary of that parcel at the edge of the 
right-of-way. The defendant also argued that ownership of the 
disputed strip was acquired through adverse possession because 
of the defendant’s use of the strip as part of the defendant’s front 
yard. The court reviewed the evidence of the defendant’s use of 
the strip and held that the trial court’s denial of title by adverse 
possession was not clearly erroneous. The court noted that the 
defendant’s use of the strip was sporadic and, during the early 
years of ownership, based on acquiescence of the neighbors. 
Davis v. Maxwell, 2017 Vt. unpub. LEXIS 63 (Vt. 2017).
BANkRuPTCY
GENERAL
  EXEMPTIONS
   HOMESTEAD.  The debtors, husband and wife, 
purchased a 315 acre farm in 2003 and grew one crop on the 
land before leasing the land in 2004 to a partnership owned 50 
percent by the debtors and 50 percent by the husband’s brother. 
The debtors built a residence on a 4.22 acre portion of the farm 
in 2010 and claimed a homestead exemption for the residential 
parcel and 170.44 additional acres of the leased farm. The Texas 
Constitution, Tex. Const. art. XVI, § 51, allows a homestead 
exemption for up to 200 rural acres for a married couple.  A 
creditor objected to the exemption for the 170.44 acres, arguing 
that the debtors had abandoned the homestead character of the 
land by permanently leasing the land to the partnership. The 
court noted that case precedent established that two factors are 
needed to qualify rural land as a homestead: (1) overt acts by 
the debtors to establish the land as a farm and (2) lack of any 
termination of the use of the land as a homestead by the debtors. 
The court found that the debtors had established the entire 315 
acres as a homestead by farming the land during the first year of 
ownership and making farm improvements to the buildings and 
land. The court also found that the debtors had not abandoned 
their use of the land as a homestead because the lease to the 
partnership was a year-to-year lease without any intention to 
a contemporaneous written acknowledgment from the donee. 
Additional and more stringent substantiation requirements are 
imposed under I.R.C. § 170(f)(11)(B) for contributions of property 
with a claimed value exceeding $500. At trial, the taxpayers did not 
provide any substantiation for the $7,912 contributions to a church 
and an orphanage. The court held that the charitable deductions 
were properly disallowed. Okiyi v. Comm’r, T.C. Summary Op. 
2017-28.
 COuRT AWARDS AND SETTLEMENTS. The taxpayer 
suffered a back injury at work which caused the taxpayer to miss 
work assignments. After the taxpayer was fired from employment, 
the taxpayer filed a sex discrimination and wrongful termination 
suit against the employer seeking lost wages, compensatory 
damages for “emotional injury,” punitive damages, and attorney’s 
fees. The parties reached a settlement under which the taxpayer 
received $65,000 ($5,000 relating to lost wages, $38,286 relating 
to emotional distress, and $21,714 relating to attorney’s fees 
and costs). The taxpayer did not include the $38,286 relating 
to emotional distress in taxable income and the IRS assessed a 
deficiency for the taxes on that amount. The taxpayer argued that 
the $38,286 relating to emotional distress was actually in payment 
for the back injury. The court held that the $38,286 relating to 
emotional distress was taxable income because neither the initial 
law suit nor the settlement referred to any damages resulting from 
the back injury. Bates v. Comm’r, T.C. Memo. 2017-072.
 DEPENDENTS. In July 2011, the taxpayer and former spouse 
separated and the spouse moved to a new residence with the 
couple’s two children. The former spouse filed for divorce in 
August 2011 which was final in March 2013. The divorce decree 
granted full legal and physical custody of the children to the former 
spouse and granted the tax exemptions for the children to the former 
spouse. The court held that the taxpayer was not entitled to claim 
the dependent exemption for the children, the earned income tax 
credit and the additional tax credit because (1) the taxpayer failed 
to show that the children lived with the taxpayer for more than 
one-half of the tax year, (2) the taxpayer provided more than one-
half of their support; and (3) the taxpayer did not include with the 
tax return a Form 8332, Release/Revocation of Release of Claim 
to Exemption for Child by Custodial Parent, signed by the former 
spouse. Roach v. Comm’r, T.C. Summary Op. 2017-27.
 DEPRECIATION. The taxpayer was the corporate parent of an 
affiliated group that filed a consolidated federal income tax return 
on a fiscal year basis. The taxpayer’s consolidated federal income 
tax return for the taxable year was filed late. The taxpayer placed 
in service qualified property (as defined in I.R.C. § 168(k)(2)) for 
depreciation purposes during the taxable year. On the taxpayer’s 
untimely filed consolidated federal income tax return for the 
taxable year, the taxpayer did not claim the additional first year 
depreciation deduction for any classes of qualified property placed 
in service by the taxpayer during that taxable year and the taxpayer 
attached the election statement not to claim the additional first year 
depreciation deduction for all classes of qualified property placed 
in service by the taxpayer, as required by Treas. Reg. § 1.168(k)-
1(e)(3)(ii), to the consolidated federal income tax return for the 
taxable year.  Thus, the election not to take the additional first year 
depreciation deduction was not effective because the return was 
make the lease permanent. Thus, the court held that the debtors 
were entitled to claim the 174.66 acres as exempt homestead. In 
re Pearson, 2017 Bankr. LEXIS 1151 (Bankr. N.D. Tex. 2017).
 FEDERAL ESTATE
AND GIFT TAXATION
 PORTABILITY.  The decedent died, survived by a spouse, on a 
date after the effective date of the amendment of I.R.C. § 2010(c), 
which provides for portability of a “deceased spousal unused 
exclusion” (DSUE) amount to a surviving spouse. The decedent’s 
estate did not file a timely Form 706 to make the portability election. 
The estate discovered its failure to elect portability after the due date 
for making the election. The estate represented that the value of the 
decedent’s gross estate was less than the basic exclusion amount in 
the year of the decedent’s death including any taxable gifts made 
by the decedent. The IRS granted the estate an extension of time to 
file Form 706 with the election. Ltr. Rul. 201716008, Jan. 5, 2017; 
Ltr. Rul. 201716010, Jan. 6, 2017; Ltr. Rul. 201716012, Dec. 21, 
2016; Ltr. Rul. 201716013, Jan. 6, 2017; Ltr. Rul. 201716015, 
Jan. 5, 2017; Ltr. Rul. 201716021, January 3, 2017; Ltr. Rul. 
201717003, Jan. 17, 2017, Ltr. Rul. 201717004, Jan. 6, 2017, Ltr. 
Rul. 201717007, Jan. 18, 2017, Ltr. Rul. 201717 011, Jan. 11, 
2017, Ltr. Rul. 201717012, Jan. 17, 2017, Ltr. Rul. 201717030, 
Jan. 17, 2017.
FEDERAL FARM
PROGRAMS
 BARLEY. The GIPSA has adopted as final regulations revising 
the U.S. Standards for Barley under the United States Grain 
Standards Act by revising the definitions of “other terms” to 
remove Six-rowed Blue Malting barley and the reference to kernels 
with white aleurone layers. The final regulations also revise the 
barley standards to add the factors injured-by mold and mold-
damaged kernels to the subclass Six-rowed Malting barley. The 
final regulations also revise the grade requirements for Two-rowed 
Malting Barley and Six-rowed Malting barley, and remove those 
for Six-rowed Blue Malting barley. 82 Fed. Reg. 20541 (May 3, 
2017).
FEDERAL INCOME 
TAXATION
 CHARITABLE DEDuCTION. The taxpayer and spouse 
filed a joint tax return on which they claimed a charitable 
contribution deduction of $9,471. The IRS disallowed $7,912 of 
the deduction for lack of substantiation. Under I.R.C. § 170(f)(8)
(A) for contributions of $250 or more, the taxpayer must obtain 
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not timely filed. The IRS granted an extension of time to file the 
election. Ltr. Rul. 201717002, Jan. 18, 2017.
 EARNED INCOME TAX CREDIT. The taxpayer was an 
inmate at a state prison and was transferred to a state security 
hospital for mental health treatment. During the time at the 
hospital the taxpayer earned income from performing custodial 
duties. The taxpayer filed a tax return listing the income and 
claiming the earned income tax credit (EITC). Under I.R.C. 
§ 32(c)(2)(B)(iv), income earned while an inmate in a penal 
institution is not included in income for the purpose of the EITC. 
The court held that the taxpayer remained a prisoner while being 
treated at the hospital; therefore, the taxpayer was not entitled to 
the EITC. Skaggs v. Comm’r, 148 T.C. No. 15 (2017).
 EDuCATION EXPENSES. From 1993 through 2007, the 
taxpayer worked as a systems software engineer. After having a 
child in 2007, the taxpayer did not work for three years. Instead 
of returning to employment in 2010, the taxpayer started a sole 
proprietorship computer software consulting business. The 
taxpayer was unable to find any customers and decided to obtain 
an executive masters of business administration (E.M.B.A.) 
degree as a method of networking with fellow students who 
would eventually be working for potential clients. The taxpayer 
claimed the education expenses, including travel and supplies, as 
a deduction on the consulting business Schedule C. Under I.R.C. 
§ 162 a taxpayer must be engaged in a trade or business in order 
for education expenses to be deductible. In addition, education 
expenses are deductible if the education maintains or improves 
skills required by the taxpayer in his or her employment or 
other trade or business or meets the express requirements of the 
taxpayer’s employer. See Treas. Reg. §§ 1.162-5(a)(1), 1.162-5(a)
(2). The court did not rule on the issue of whether the taxpayer 
was actively engaged in a business when the education expenses 
were incurred. The court held that the E.M.B.A. degree did not 
maintain or improve the skills the taxpayer held before obtaining 
the degree but qualified the taxpayer for a new trade or business; 
therefore, the education expenses were not eligible for a business 
expense deduction. Creigh v. Comm’r, T.C. Summary Op. 
2017-26.
 EMPLOYEE. The IRS has published information about 
classifying a worker as an employee or an independent contractor. 
An employer must withhold income taxes and pay social security, 
medicare taxes and unemployment tax on wages paid to an 
employee. Employers normally do not have to withhold or pay 
any taxes on payments to independent contractors. Control. The 
relationship between a worker and a business is important. If the 
business controls what work is accomplished and directs how 
it is done, it exerts behavioral control. If the business directs or 
controls financial and certain relevant aspects of a worker’s job, 
it exercises financial control. This includes: (1) the extent of the 
worker’s investment in the facilities or tools used in performing 
services; (2) the extent to which the worker makes his or her 
services available to the relevant market; (3) how the business 
pays the worker, and (4) the extent to which the worker can 
realize a profit or incur a loss. Relationship. How the employer 
and worker perceive their relationship is also important for 
determining worker status. Key topics to think about include: 
(1) written contracts describing the relationship the parties 
intended to create; (2) whether the business provides the worker 
with employee-type benefits, such as insurance, a pension plan, 
vacation or sick pay; (3) the permanency of the relationship; 
(4) the extent to which services performed by the worker are a 
key aspect of the regular business of the company; and (5) the 
extent to which the worker has unreimbursed business expenses. 
Employers can receive help from the IRS to determine the status 
of their workers by using form Form SS-8, Determination of 
Worker Status for Purposes of Federal Employment Taxes 
and Income Tax Withholding. See also IRS Publication 15-A, 
Employer’s Supplemental Tax Guide. IRS Small Business 
Week Tax Tip 2017-02.
 HEALTH INSuRANCE. The IRS has issued a revenue 
procedure which provides indexing adjustments for certain 
provisions under I.R.C. §§ 36B and 5000A. The procedure 
updates the Applicable Percentage Table in I.R.C. § 36B(b)(3)
(A)(i) to provide the Applicable Percentage Table for 2018. This 
table is used to calculate an individual’s premium tax credit. 
The revenue procedure also updates the required contribution 
percentage in I.R.C. § 36B(c)(2)(C)(i)(II) for plan years 
beginning after calendar year 2017. This percentage is used 
to determine whether an individual is eligible for affordable 
employer-sponsored minimum essential coverage under I.R.C. 
§ 36B. The revenue procedure uses the methodology described 
in Section 4 of Rev. Proc. 2014-37, 2014-2 C.B. 363, to index 
the Applicable Percentage Table and the I.R.C. § 36B required 
contribution percentage for the 2018 year.  Rev. Proc. 2014-37 
provides indexing adjustments for these amounts. Rev. Proc. 
2014-37 cross-references the required contribution percentage 
under I.R.C. § 5000A(e)(1)(A) for plan years beginning after 
calendar year 2017, as determined under guidance issued by 
the Department of Health and Human Services. This percentage 
is used to determine whether an individual is eligible for an 
exemption from the individual shared responsibility payment 
because of a lack of affordable minimum essential coverage. 
For taxable years beginning in 2018, the Applicable Percentage 
Table for purposes of I.R.C. § 36B(b)(3)(A)(i) and Treas. Reg. 
§ 1.36B-3T(g) is:
Household income percentage
of Federal poverty line: Initial percentage F i n a l 
percentage
Less than 133% 2.01% 2.01% 
At least 133% but less than 150% 3.02% 4.03% 
At least 150% but less than 200% 4.03% 6.34% 
At least 200% but less than 250% 6.34% 8.10% 
At least 250% but less than 300% 8.10% 9.56%
At least 300% but not more than 400% 9.56% 9.56%
For plan years beginning in 2018, the required contribution 
percentage for purposes of I.R.C. § 36B(c)(2)(C)(i)(II) and 
Treas. Reg. § 1.36B-2T(c)(3)(v)(C) is 9.56 percent.  For the 
2018 Benefit and Payment Parameters (see 81 Fed. Reg. 
94058 (Dec. 22, 2016)), for plan years beginning in 2018, the 
Department of Health and Human Services (HHS) announced 
that the I.R.C. § 5000A required contribution percentage 
for purposes of I.R.C. § 5000A(e)(1)(A) and Treas. Reg. § 
1.5000A-3(e)(2) is 8.05 percent. See 79 Fed. Reg. 30239 
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(May 27, 2014), for further information on the computation 
methodology and publication approach for the I.R.C. § 5000A 
required contribution percentage. Rev. Proc. 2017-36, I.R.B. 
2017-21.
 HEALTH SAVINGS ACCOuNTS. For tax years beginning 
after December 31, 2014, the maximum annual HSA is the 
indexed statutory amount, without reference to the deductible 
of the high deductible health plan. For calendar year 2018, the 
limitation on deductions under I.R.C. § 223(b)(2)(A) for an 
individual with self-only coverage under a high deductible health 
plan is $3,450 ($6,900 for family coverage). For calendar year 
2018, a “high deductible health plan” is defined under I.R.C. § 
223(c)(2)(A) as a health plan with an annual deductible that is 
not less than $1,350 for self-only coverage or $2,700 for family 
coverage, and the annual out-of-pocket expenses (deductibles, 
co-payments, and other amounts, but not premiums) do not 
exceed $6,650 for self-only coverage or $13,300 for family 
coverage.  Rev. Proc. 2017-37, I.R.B. 2017-21.
 HOBBY LOSSES. The IRS has published information 
concerning taxable income and deductions from hobbies. 
Taxpayers must report on their tax return the income earned from 
hobbies. The rules for how to report the income and expenses 
depend on whether the activity is a hobby or a business. There 
are special rules and limits for deductions taxpayers can claim 
for hobbies.  Is it a Business or a Hobby?  A key feature of a 
business is that people do it to make a profit. People engage in 
a hobby for sport or recreation, not to make a profit. Taxpayers 
should consider nine factors when determining whether an 
activity is a hobby. For more about ‘not-for-profit’ rules, 
see Publication 535, Business Expenses. Allowable Hobby 
Deductions.  Within certain limits, taxpayers can usually deduct 
ordinary and necessary hobby expenses. An ordinary expense is 
one that is common and accepted for the activity. A necessary 
expense is one that is appropriate for the activity. Limits on 
Hobby Expenses.  Generally, taxpayers can only deduct hobby 
expenses up to the amount of hobby income. If hobby expenses 
are more than income, taxpayers have a loss from the activity. 
However, a hobby loss cannot be deducted from other income. 
How to Deduct Hobby Expenses.  Taxpayers must itemize 
deductions on their tax return to deduct hobby expenses. 
Expenses may fall into three types of deductions, and special 
rules apply to each type. See Publication 535 for the rules about 
how to claim them on Schedule A, Itemized Deductions. IRS 
Small Business Week Tax Tip 2017-04.
 LEGAL EXPENSES. The taxpayer owned and operated 
a landscape design business. The taxpayer’s business did not 
own business property and the taxpayer ran the business from 
the taxpayer’s residence. In 2011, the taxpayer was involved in 
litigation regarding ownership of and possessory rights to the 
residence and incurred legal expenses. The taxpayer claimed 
the legal expenses as a business deduction on Schedule C for 
the landscaping business. The taxpayer argued that, because 
a portion of the residence was used for a home office, the 
same portion of the legal expenses were allowed as a business 
expense deduction. A taxpayer may deduct the costs of legal 
and professional services if the costs are ordinary and necessary 
and directly connected with the taxpayer’s business. See I.R.C. § 
162; Treas. Reg. § 1.162-1. However, I.R.C. § 280A(a) disallows 
a deduction for business expenses with respect to the use of a 
dwelling unit used by the taxpayer during the taxable year as a 
residence, although I.R.C. § 280A(c)(1)(A) provides an exception 
to I.R.C. § 280A(a) for business use of a dwelling unit, provided 
that a portion of the dwelling unit is exclusively used on a regular 
basis as the taxpayer’s principal place of business. The court 
found that the taxpayer failed to provide evidence of (1) the 
exclusive use of a portion of the residence as a home office and (2) 
the percentage of the residence used as a home office. Therefore, 
the court held that none of the legal expenses attributable to the 
litigation involving the residence was deductible as a business 
expense. Wilson v. Comm’r, T.C. Summary Op. 2017-25.
 LOSSES. The taxpayer and domestic partner each owned 
50 percent of a limited liability company which was taxed as 
a partnership. The LLC owned a bed and breakfast property 
in another state and which was managed by an in-residence 
manager. The taxpayer and partner made several trips to the 
property, spending 26 days at the property in 2010 and 33 days 
in 2011. The taxpayer claimed that all but two of the days were 
spent in business activities on the property but did not produce 
any contemporaneous written evidence to support the claim. 
Under I.R.C. § 280A(a) generally no deduction is allowed 
with respect to any dwelling unit that the taxpayer uses as a 
residence during the taxable year. Any deductions to which 
a taxpayer would otherwise be entitled under either I.R.C. § 
162 or I.R.C. § 212 will be disallowed if the taxpayer used the 
property as a residence during the tax year. A dwelling unit is 
used as a residence if the taxpayer uses it for personal purposes 
for more than the greater of 14 days or 10 percent of the number 
of days during the taxable year that the unit is rented at a fair 
rental value. See I.R.C. § 280A(d)(1).  A passthrough entity is 
considered to have made personal use of a dwelling unit on any 
day on which any beneficial owner would be considered to have 
made personal use of the unit. If a taxpayer uses a dwelling unit 
for personal purposes for any part of a day, generally that day 
is counted as one of personal use for determining whether the 
taxpayer used the unit as a residence during the taxable year. 
See I.R.C. § 280A(d)(2). Pursuant to I.R.C. § 280A(d)(2), if the 
taxpayer is engaged in repairs and maintenance of the dwelling 
unit substantially full time on any day, such use will not constitute 
personal use of the unit. Prop. Treas. Reg. § 1.280A-1(e)(6), 
states that “a dwelling unit shall not be deemed to have been 
used by the taxpayer for personal purposes on any day on which 
the principal purpose of the use of the unit is to perform repair 
or maintenance work on the unit.” The proposed regulation sets 
forth a “facts and circumstances” test to determine the taxpayer’s 
principal purpose for the use of the unit. The court found that 
the taxpayer failed to provide sufficient evidence of any repair 
or maintenance work performed by the taxpayer during the stays 
at the property; therefore, the losses incurred by the LLC were 
not allowed. The court noted that the taxpayer hired a contractor 
to perform repairs and maintenance throughout both 2010 and 
2011.  Cooke v. Comm’r, T.C. Memo. 2017-74.
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 MORTGAGE INTEREST. The taxpayer purchased a 
residence with another person in 2009. The other person was 
the primary mortgage account holder. During 2012, the taxpayer 
made six of the mortgage payments from the taxpayer’s personal 
account and made two payments through a corporation owned 
by the taxpayer. The taxpayer claimed all the interest paid 
on the mortgage as a deduction on the 2012 return. The IRS 
disallowed the interest deduction except to the extent of the 
taxpayer’s actual payments on the mortgage. The court held 
that the taxpayer was entitled to a mortgage interest deduction 
only to the extent of the percentage of total mortgage payments 
made by the taxpayer, personally and through the corporate 
payments. The court also held that the payments made by the 
corporation were dividends taxable to the taxpayer. Brown v. 
Comm’r, T.C. Summary Op. 2017-24.
 OFFER IN COMPROMISE. The IRS has published 
information about an offer in compromise. In general, the IRS 
cannot accept a settlement offer if the taxpayer can afford to 
pay what is owed. Taxpayers should first explore other payment 
options. A payment plan is one possibility. Taxpayers can 
visit IRS.gov for information on Payment Plans – Installment 
Agreements. A taxpayer must file all required tax returns first 
before the IRS can consider a settlement offer. When applying 
for a settlement offer, taxpayers may need to make an initial 
payment. The IRS will apply submitted payments to reduce taxes 
owed. The IRS has an offer in compromise pre-qualifier tool on 
www.IRS.gov with which taxpayers can find out if they meet 
the basic qualifying requirements. The tool also provides an 
estimate of an acceptable offer amount. The IRS makes a final 
decision on whether to accept the offer based on the submitted 
application. Taxpayers wishing to file for an offer in compromise 
should visit IRS website’s offer in compromise page for more 
information. There taxpayers can find step-by-step instructions 
as well as the required forms, including Form 656-B, Offer in 
Compromise, booklet. IRS Special Edition Tax Tip 2017-07.
 PARTNERSHIPS
  ELECTION TO ADJUST BASIS. The taxpayer was 
a limited liability company which elected to be taxed as a 
partnership. During the tax year, a partner died but the taxpayer 
failed to make the I.R.C. § 754 election to adjust the income tax 
basis of partnership property on its return. The IRS granted an 
extension of time to file an amended return with the election. 
Ltr. Rul. 201717014, Jan. 30, 2017; Ltr. Rul. 201717038, Jan. 
10, 2017.
 PASSIVE ACTIVITY LOSSES. The taxpayer was employed 
as a stock broker who worked about 2 1/2 hours on week days 
during the time the U.S. stock markets were open. The taxpayer 
also owned 12 rental properties and used a home office to 
manage the properties during the times when not working as 
stock broker. The taxpayer did not make the election to treat 
all the rental properties as one activity for federal tax purposes. 
The taxpayer presented a written summary of the hours spent on 
each property with a total of 901 hours for the tax year involved. 
The court did not identify the nature of the written summary, 
as a contemporaneous log or as created for the litigation, but 
found the taxpayer’s testimony and written evidence credible. 
The taxpayer claimed a net loss from the rental activities which 
offset the income from the stock broker earnings. The court first 
examined whether the taxpayer materially participated in the 
rental activities. Temp. Treas. Reg. § 1.469-5T(a) sets forth seven 
tests that a taxpayer can satisfy to prove material participation in 
an activity.  Three of those tests are applicable in this case:
 “ . . .(2) The individual’s participation in the activity for the 
taxable year constitutes substantially all of the participation in 
such activity of all individuals (including individuals who are 
not owners of interests in the activity) for such year;
 (3) The individual participates in the activity for more than 100 
hours during the taxable year, and such individual’s participation 
in the activity for the taxable year is not less than the participation 
in the activity of any other individual (including individuals who 
are not owners of interests in the activity) for such year; or
. . . (7) Based on all the facts and circumstances (taking into 
account the rules in paragraph (b) of this section), the individual 
participates in the activity on a regular, continuous, and 
substantial basis during such year.”
The court found that the taxpayer spent a substantial amount of 
time and money on each rental property throughout the tax year 
sufficient to materially participate in all of the rental activities. 
Based on the written time summary and the amount of time 
spent as a stock broker, the court found that the taxpayer spent 
more time on the rental activity than the stock broker activity 
and spent more than 750 hours during the tax year on the rental 
activities. Therefore, the court held that the losses from the rental 
activities were not passive activity losses. Windham v. Comm’r, 
T.C. Memo. 2017-68.
 RESEARCH CREDIT. The IRS has published information 
about the research credit. Eligible small business startups can 
now choose to apply part or all of their research credit against 
their payroll tax liability, instead of their income tax liability, 
according to the Internal Revenue Service. This new option 
will be available for the first time to any eligible small business 
when filing its 2016 federal income tax return. Before 2016, the 
research credit, like most tax credits, could only be taken against 
income tax liability. The option to elect the new payroll tax credit 
may especially benefit any eligible startup that has little or no 
income tax liability. To qualify for the new option for the current 
tax year, a small business must have gross receipts of less than 
$5 million and could not have had gross receipts prior to 2012. 
A small business meeting this standard with qualifying research 
expenses can then choose to apply up to $250,000 of its research 
credit against its payroll tax liability. To choose this option, fill 
out Form 6765, Credit for Increasing Research Activities, and 
attach it to a timely-filed business income tax return. Because 
many business taxpayers request a tax-filing extension, they 
still have time to make the choice on a timely-filed return. A 
number of special rules and computations apply to this credit. 
See the instructions to Form 6765 for details. For eligible small 
businesses that already filed and failed to choose this option, 
there is still time to make the choice. Under a special rule for tax-
year 2016, they can still do so by filing an amended return. This 
Iowa Sup. LEXIS 44 (Iowa 2017).
IN THE NEWS
 TREASuRY REGuLATIONS. The President has issued an 
executive order requiring the Secretary of the Treasury to review 
all regulations issued after December 31, 2015, and to identify 
any regulations that impose an undue financial burden on U.S. 
taxpayers, add undue complexity to the tax laws or exceed the 
statutory authority of the IRS. The executive order also requires 
the the Secretary of the Treasury and the Director of the Office of 
Management and Budget to review and, if appropriate, reconsider 
the scope and implementation of the existing exemption for certain 
tax regulations from the review process set forth in Executive 
Order 12866 and any successor order. Executive Order 13789, 
Exec. Order 13789, (Apr. 25, 2017).
FARM ESTATE AND 
BuSINESS PLANNING
by Neil E. Harl
19th Edition (2016)
 The Agricultural Law Press is honored to publish the revised 
19th Edition of Dr. Neil E. Harl’s excellent guide for farmers 
and ranchers who want to make the most of the state and 
federal income and estate tax laws to assure the least expensive 
and most efficient transfer of their estates to their children and 
heirs.  The 19th Edition includes all new income and estate tax 
developments.
 We also offer a PDF version for computer and tablet use for 
$25.00.
 Print and digital copies can be ordered directly from the Press 
by sending a check for $35 (print version) or $25 (PDF version) 
to Agricultural Law Press, 127 Young Rd., Kelso, WA 98626. 
Please include your e-mail address if ordering the PDF version 
and the digital file will be e-mailed to you.
 Credit card purchases can be made online at www.agrilawpress.
com or by calling Robert at 360-200-5666 in Kelso, WA.
 For more information, including discounts for purchases of 
more than 10 books, contact robert@agrilawpress.com.
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return must be filed by Dec. 31, 2017. After choosing this option, 
either on an original or amended return, a small business claims 
the payroll tax credit by filling out Form 8974, Qualified Small 
Business Payroll Tax Credit for Increasing Research Activities. 
This form must be attached to its payroll tax return, usually Form 
941, Employer’s Quarterly Federal Tax Return. Further details on 
how and when to claim the credit are in Notice 2017-23, 2017-1 
C.B. 1100. The notice also provides interim guidance on other 
technical issues, such as controlled groups and the definition of 
gross receipts. IR-2017-93.
TRuSTS
 ADEMPTION.  The decedents, husband and wife, created a 
family living trust and contributed two Iowa farms to the trust. The 
decedents were co-trustees with one son, Steven as co-trustee. On 
the death of the husband, the wife and both of the sons, Steven and 
David, became co-trustees. The trust provided that one son would 
receive one of the Iowa farms and the other son would receive the 
other Iowa farm. The remainder of the trust property was to be 
split evenly between the two sons. Prior to the death of the wife, 
the trust exchanged, in a like-kind exchange, one of the Iowa 
farms for a farm located in Minnesota; however, the trust was not 
amended to include the Minnesota property. On the death of the 
wife, the Iowa farm was distributed to David and David filed for 
a declaratory judgment that the specific bequest of the exchanged 
Iowa farm was adeemed by the exchange for the Minnesota farm 
and that the Minnesota farm passed under the general clause, 
half to Steven and half to David. The court reviewed the history 
of ademption under Iowa law which originally required the 
ademption of a bequest where specific  property named in a trust 
did not exist as trust property at the time of distribution from the 
trust at the grantors’ deaths. A modification of the strict rule denied 
ademption of a specific bequest where trust or estate property was 
sold without the intent of the grantor/testator. Thus, where estate 
property was sold while the testator was incompetent, the proceeds 
of the sale were not adeemed because the testator did not have an 
intent to change the bequest.  See In re Estate of Anton, 731 N.W.2d 
19 (Iowa 2007). The same exception applied where the property 
was involuntarily sold. Steven argued that the court should adopt 
Uniform Probate Code § 2-606(a)(5) which provides that “ . . . 
(5) any real property or tangible personal property owned by the 
testator at death which the testator acquired as a replacement for 
specifically devised real property or tangible personal property[.]” 
The court rejected this argument on two grounds. First, the Iowa 
legislature had adopted several sections of the U.P.C. but did not 
adopt Section 2-606(a)(5); therefore, the legislature expressed its 
wishes that such an exception was not to be allowed. Second, the 
court noted that the exchange of the Iowa farm for the Minnesota 
farm occurred eight years before the death of the wife and neither 
the wife nor Steven as co-trustee made any attempt to modify 
the trust provisions to substitute the Minnesota farm in the trust 
document. Therefore, the court held that the bequest to Steven 
of the exchanged Iowa farm was adeemed by the exchange for 
the Minnesota farm. In re Steinberg Family Living Trust, 2017 
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 New regulations for LLC and LLP losses
Closely Held Corporations
 State anti-corporate farming restrictions
 Developing the capitalization structure
 Tax-free exchanges
 Would incorporation trigger a gift because of
  severance of land held in joint tenancy?
 “Section 1244” stock
    Status of the corporation as a farmer
 The regular method of income taxation
 The Subchapter S method of taxation, including
  the “two-year” rule for trust ownership of
  stock
 Underpayment of wages and salaries
 Financing, Estate Planning Aspects and
  Dissolution of Corporations
 Corporate stock as a major estate asset
 Valuation discounts
 Dissolution and liquidation
 Reorganization
 Entity Sale
 Stock redemption
Social Security
   In-kind wages paid to agricultural labor 
Second day
FARM INCOME TAX
New Legislation
Reporting Farm Income
 Constructive receipt of income
 Deferred payment and installment payment
  arrangements for grain and livestock sales
 Using escrow accounts
 Payments from contract production
 Items purchased for resale
 Items raised for sale
 Leasing land to family entity
 Crop insurance proceeds
 Weather-related livestock sales
 
 Sales of diseased livestock
 Reporting federal disaster assistance benefits
 Gains and losses from commodity futures, 
  including consequences of exceeding the
  $5 million limit
Claiming Farm Deductions
 Soil and water conservation expenditures
 Fertilizer deduction election
 Depreciating farm tile lines
 Farm lease deductions
 Prepaid expenses
 Preproductive period expense provisions
 Regular depreciation, expense method
  depreciation, bonus depreciation 
 Repairs and Form 3115; changing from accrual
  to cash accounting
 Paying rental to a spouse
 Paying wages in kind
 PPACA issues including scope of 3.8 percent tax
Sale of Property
 Income in respect of decedent
 Sale of farm residence
 Installment sale including related party rules
 Private annuity
 Self-canceling installment notes
 Sale and gift combined.
Like-kind Exchanges
 Requirements for like-kind exchanges
 “Reverse Starker” exchanges
     What is “like-kind” for realty
 Like-kind guidelines for personal property 
    Partitioning property
    Problems in Exchanges of partnership assets
Taxation of Debt
 Turnover of property to creditors
 Discharge of indebtedness
 Taxation in bankruptcy.
Self-employment tax
 Meaning of “business”
First day
FARM ESTATE AND BuSINESS PLANNING
New Legislation 
Succession planning and the importance of
 fairness
The Liquidity Problem
Property Held in Co-ownership
 Federal estate tax treatment of joint tenancy
 Severing joint tenancies and resulting basis
 Joint tenancy and probate avoidance
 Joint tenancy ownership of personal property
 Other problems of property ownership
Federal Estate Tax
 The gross estate
 Special use valuation
 Property included in the gross estate
 Traps in use of successive life estates
 Basis calculations under uniform basis rules
 Valuing growing crops
 Claiming deductions from the gross estate
 Marital and charitable deductions
 Taxable estate
 The applicable exclusion amount
 Unified estate and gift tax rates
 Portability and the regulations
 Federal estate tax liens
 Gifts to charity with a retained life estate
Gifts
 Reunification of gift tax and  estate tax
 Gifts of property when debt exceeds basis 
use of the Trust
The General Partnership
 Small partnership exception
 Eligibility for Section 754 elections
Limited Partnerships
Limited Liability Companies
 Developments with passive losses
 Corporate-to-LLC conversions
